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The paper study on the anspruch of mandatory profit distribution system 
(hereinafter referred to as AMPDS). As a for-profit individual, companies regarded 
achieving profit as the purpose. The ultimate goal of Shareholder Investment 
Company was to obtain return on investment and revenue. The anspruch of mandatory 
profit distribution was one of the shareholders’ rights to the core. In the past, China’s 
Company Law and the judicial practice in a long-term upheld the company 
dividend-distribution to shareholders with the premise of Shareholders Meeting. This 
approach not only negated the shareholders’ abstract profit distribution, but also 
ignored the interests of minority shareholders suppressed by the major shareholders, 
which did not accord with the Corrective Justice and duty rules in terms of the 
company autonomy damage. 
The establishment of AMPDS allowed shareholders to prosecute because of 
being unable to obtain or get very little profit distribution. It had both theoretical 
rationality and practical necessity. 
Except for the introduction and the conclusion, this paper can be divided into 
four parts. 
The first section overviewed the anspruch of profit distribution in the perspective 
of concept and the legal character. Moreover, it demonstrated the connections of the 
practical and abstract anspruch of mandatory profit distribution and the concept and 
the legal character of the anspruch of mandatory profit distribution. 
The second section described the theoretical basis of AMPDS, which divided 
into four aspects especially corporate purposes and stockholders’ reasonable 
expectation, company autonomy and judicial intervention, the equality and 
heterogeneous of the shareholders, faith obligations and small shareholders’ 
protection. 
The third section discussed AMPDS in the perspective of the civil law and the 













 experience for China. 
The forth section analyzed AMPDS and focused on the situation of the current 
system, including the improvements and the disadvantages, and the next possible 
amendments. 
 















目  录 
引  言 ................................................... 1 
第一章 强制利润分配请求权概述 ............................ 2 
第一节 利润分配请求权概述 ............................................................................. 2 
一、利润分配请求权的概念 ........................................................................ 2 
二、利润分配请求权的层次 ........................................................................ 2 
三、利润分配请求权与利润分配决定权的关系 ........................................ 4 
第二节 强制利润分配请求权 ............................................................................. 6 
一、强制利润分配请求权的概念 ................................................................ 6 
二、强制利润分配请求权的行使方式 ........................................................ 6 
第二章 强制利润分配请求权的理论基础 ...................... 8 
第一节 公司目的与股东合理期待 ..................................................................... 8 
第二节 公司自治与司法介入 ........................................................................... 10 
第三节 股东平等与股东异质化 ....................................................................... 11 
第四节 信义义务与小股东保护 ....................................................................... 13 
第三章 强制利润分配请求权制度的域外考察 ................. 16 
第一节 大陆法系强制利润分配请求权制度 ................................................... 16 
一、法国法上的强制利润分配请求权制度 .............................................. 16 
二、德国法上的强制利润分配请求权制度 .............................................. 17 
第二节 英美法系强制利润分配请求权制度 ................................................... 17 
一、英国法上的强制利润分配请求权制度 .............................................. 17 
二、美国法上的强制利润分配请求权制度 .............................................. 18 
第三节 对中国的启示 ....................................................................................... 20 
第四章 我国强制利润分配请求权制度 ....................... 22 
第一节 我国强制利润分配请求权制度现状 ................................................... 22 













 二、我国强制利润分配请求权制度的司法现状 ...................................... 24 
第二节 建立我国强制利润分配请求权制度的意义 ....................................... 26 
一、为股东抽象利润分配请求权提供新的救济渠道 .............................. 26 
二、构建保障利润分配请求权的完整权利救济体系 .............................. 28 
第三节 我国强制利润分配请求权制度的具体构建 ....................................... 29 
一、我国强制利润分配请求权制度的实体构建 ...................................... 29 
二、我国强制利润分配请求权制度的程序构建 ...................................... 37 
结  论 .................................................. 42 
参考文献 ................................................ 43 

















Perface ........................................................................................................ 1 
Chapter 1  Overview of Anspruch of Mandatory Profit Distribution 
System ........................................................................................................ 2 
Subchapter 1  Anspruch of Profit Distribution ............................................... 2 
Section 1  Concept of Anspruch of Profit Distribution ................................ 2 
Section 2  Levels of Anspruch of Profit Distribution .................................. 2 
Section 3  Connections between Anspruch and Decision of Anspruch of 
Profit Distribution ...................................................................... 4 
Subchapter 2  Anspruch of Mandatory Profit Distribution System ............. 6 
Section 1  Concept of AMPDS .................................................................... 6 
Section 2  Exercising Way of AMPDS ........................................................ 6 
Chapter 2  Theoretical Bases of Anspruch of Mandatory Profit 
Distribution System .................................................................................. 8 
Subchapter 1  Corporate Purposes and Stockholders’Reasonable 
Expectation ................................................................................................... 8 
Subchapter 2  Expectation Company Autonomy and Judicial  
Intervention ................................................................................................ 10 
Subchapter 3  Equality and Heterogeneous of the Shareholders ................ 11 
Subchapter 4  Faith Obligations and small Shareholders’Protection ...... 13 
Chapter 3  Extraterritorial Views of Anspruch of Mandatory Profit 
Distribution System ................................................................................ 16 
Subchapter 1  AMPDS of Civil Law System ................................................. 16 
Section 1  AMPDS of French Law ............................................................ 16 
Section 2  AMPDS of German Law .......................................................... 17 
Subchapter 2  Anspruch of Mandatory Profit Distribution System of 
Common Law System ................................................................................ 17 













 Section 2  AMPDS of American law ......................................................... 18 
Subchapter 2  Enlightenment to China .......................................................... 20 
Chapter 4  Anspruch of Mandatory Profit Distribution System in 
China ................................................... 22 
Subchapter 1  Current Situation of Anspruch of Mandatory Profit 
Distribution System in China .................................................................... 22 
Section 1  Current Legislation situation of AMPDS in China ................... 22 
Section 2  Current Judicial Legislation situation of AMPDS in China ...... 24 
Subchapter 2  Significance of Establishing Anspruch of Mandatory Profit 
Distribution System in China .................................................................... 26 
Section 1  Provide New Way To Remedy for the Abstract Profit 
Distribution of Stockholders .................................................... 26 
Section 2  Make an Integrated Judicial Remedy System ........................... 28 
Subchapter 3  Amending of Anspruch of Mandatory Profit Distribution 
System in China.......................................................................................... 29 
Section 1  Amending of AMPDS in China on Substantive Layer ............. 29 
Section 2  Amending of AMPDS in China on Procedure Layer ................ 37 
Conclusion .............................................. 42 
Bibiography ............................................. 43 





































                                                 
① 王保树.中国商事法[M].北京:人民法院出版社,2001.80. 
② 如法国 1978 年以前的《法国民法典》都将“实现利润”以及“在股东之间分配利润”规定为设立公司的























































































































                                                 
① [美]汉密尔顿.美国公司法[M].齐东祥等译,北京:法律出版社,2007.440. 
② 刘俊海.现代公司法[M].北京:法律出版社,2008.246. 
③ 《公司法》第 46 条第（五）项规定，董事会对股东会负责，行使下列职权：（五）制定公司的利润分配
方案和弥补亏损方案。 














Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
